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The EUIPO’s Cancellation Division rejected an application for a declaration of

invalidity of AirWair’s position mark for footwear

The features of the position mark were depicted with both clarity and precision,

and there was no ambiguity as to which parts were intended to be protected

The word element ‘AirWair’ was distinctive in relation to footwear and could be

perceived as an indication of origin
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On 20 August 2025 the EUIPO’s Cancellation Division issued its decision in Mtng Europe
Experience SLU v Airwair International Limited (Cancellation No C 66 484).

Background

On 12 April 2022 AirWair International Limited, the owner of the Dr Martens brand, filed a

position mark for boots consisting of a black welt with yellow stitching and a black heel

loop bearing the word element ‘AirWair’.  The trademark was registered on 22 September

2022 (EUTM No 18686687):

On 10 June 2024 Mtng Europe Experience SLU (‘the applicant’), which also operates in the

footwear industry, filed a request for a declaration of invalidity of the above-mentioned

registration. 

During the cancellation proceedings, the applicant’s main arguments focused on: 

the validity of the representation of the position mark in compliance with Article 3(3)

(d) of Regulation 2017/1001; and

the degree of the distinctiveness of the position mark and its individual elements

according to Articles 7(1) (a) and (b). 

Specifically, the applicant argued that the representation was not accompanied by a

description, and that the scope of protection was unclear and ambiguous. With regard to

the absolute grounds for refusal and the distinctiveness of the position mark, the applicant

contended that the features of the mark were neither unusual nor memorable, and were

perceived as serving purely aesthetic or technical functions.

Representation requirements  

The Cancellation Division first offered a brief yet detailed clarification of the requirements

for representing a position mark in compliance with Article 2 of Directive 2015/2436 and

Article 4 of Regulation 2017/1001. In the present case, the features of the position mark –

namely, the yellow stitching on the black welt and the yellow/black heel loop with the

word element ‘AirWair’ – were depicted with both clarity and precision, along with the

image of a boot delineated in broken/dotted lines. As a result, there was no ambiguity as to

which parts were intended to be protected. 

The Cancellation Division further rejected the applicant's arguments regarding the absence

of a description, stating that a description is not obligatory. Instead, it serves only

explanatory purposes, as an optional submission. In the present case, the representation

clearly showed the elements for which protection was sought, their placement or affixation

to the goods, their colours and the word indications that they incorporate, so that third
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parties – such as the competent authorities or even the relevant public – could clearly

understand the extent of the protection claimed.

Distinctiveness 

When examining position marks, the provisions applicable to shape marks may also be

considered, as the subject matter of protection – mainly regarding the figurative parts of

the marks – can overlap. In this instance, the Cancellation Division dismissed the

applicant's technical functionality objections regarding the heel loop, which helps

consumers to put on the boots on, or regarding the stitching welt, which contributes to the

boot’s stability.   

Once again, the EUIPO demonstrated that, while the assessment based on absolute

grounds may involve an independent analysis of each element at certain stages, the final

examination must always focus on the mark as a whole. In particular, the word element

‘AirWair’ on the heel loop could not be considered as a mere decorative part, either due to

the size of the wording or its placement, but must be regarded as an integral part of the

position mark. The Cancellation Division notably stated that the word element ‘AirWair’ is

distinctive in relation to footwear and, like all the other elements, can be perceived by the

relevant public as an indication of origin. 

Conclusion

The Cancellation Division rejected the invalidity request, affirming that the contested

EUTM met all the requirements concerning both representation and distinctiveness. 

Comment

This decision serves as a valuable reminder that a clear and precise representation is

crucial for position marks: it must not only be visually appealing, but also convey origin. It

is worth noting that filing a position mark can be a strategic step when seeking to establish

and protect signature brand elements.
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