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The court disagreed with the applicant’s claim that the Board of Appeal had

misapplied legal standards by using the stricter test set out in Libertel

The evidence was insufficient to prove consumer recognition of the colour scheme

as an indicator of commercial origin

The colours blue and green – albeit in varying tones and arrangements – are

commonly employed within the relevant market

In Case T-38/24, the First Chamber of the General Court has denied registration to a blue-

and-green colour combination for lack of distinctiveness.

Background

In January 2007 Austrian company OMV AG filed an application for an international

registration designating the European Union, based on priority claimed from an earlier

Austrian trademark. The application concerned the figurative mark shown below,
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consisting of a combination of the colours blue and green, covering, among others, goods

and services in Classes 1, 4, 35 and 37:

The mark was partially refused in relation to the aforementioned goods and services on

the grounds that it lacked distinctive character. In April 2024 the applicant filed a notice of

appeal with the EUIPO. However, the Board of Appeal dismissed the appeal, reaffirming

that the mark was devoid of distinctive character.

The applicant – supported by Marques and INTA – turned to the General Court, requesting

the annulment of the Board of Appeal’s decision and alleging that the latter had infringed:

Article 7(1)(b) of Regulation 2017/1001;

the obligation to state reasons; and

the principles of legal certainty, equal treatment and sound administration. 

Decision

Insufficient reasoning 

The General Court started by examining the applicant’s allegation that the Board of

Appeal’s decision lacked sufficient reasoning. It found that, contrary to the applicant’s

claims, the Board of Appeal:

had taken into account the systematic arrangement of the two colours of which the

sign consisted;

had taken into account the market studies submitted by the applicant, but had found

them irrelevant as regards the assessment of distinctive character, stressing that the

blue-and-green colour combination was common and used for other filling stations

in the relevant market; and

had considered several factors, including the long viewing distance, the speed at

which drivers approach filling stations, and poor weather conditions, which could

impact the perception and recognition of the mark applied for and had noted, based

on the expert opinion submitted by the applicant, that the colour combination in

question was likely to clearly indicate the brand only if the building itself was

already identified as a filling station.

Lack of distinctiveness 

Next, the General Court examined the applicant’s allegation that the Board of Appeal had

erred in finding that the mark in question lacked distinctive character. In this respect, the

court disagreed with the applicant’s claim that the board had misapplied legal standards

by using the stricter test set out in the Libertel case, which applies only to single-colour

marks and not colour combinations, and did not comply with the EUIPO guidelines

suggesting that colour combinations should generally be registrable unless specific

reasons justify refusal. The court held that the board had correctly relied on relevant case
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law, particularly Heidelberger Bauchemie, and clarified that the EUIPO guidelines are not

legally binding for the purpose of interpreting provisions of EU law.

The court then turned to the applicant’s complaint that the board’s consideration of the

need to keep colours available for competitors was erroneous, as the mark in question – a

unique arrangement of blue and green – is inherently distinctive. The court held that the

general interest must be taken into account in the assessment of distinctiveness and that

even systematic colour combinations must still meet the legal requirement of

distinctiveness and must not limit the availability of colours inappropriately.

With regard to the applicant’s claim that it was the only undertaking using the colour

combination in question, supported by expert opinions and market studies showing that

filling stations typically adopt unique colour schemes, the court replied that the evidence

was insufficient to prove consumer recognition of the colour scheme as an indicator of

commercial origin. The studies were also deemed irrelevant, as they post-dated the

trademark application.

Further, the General Court noted that, as demonstrated by the examples relied on in the

board’s decision and by the supporting evidence relating to the use of colours at other

filling stations, the colours blue and green – albeit in varying tones and arrangements – are

commonly employed within the relevant market. The applicant's assertion that other

colours are also used in the filling-station sector, and that it alone uses the two-colour

combination in question, was considered insufficient to undermine this conclusion. The fact

that the hues and arrangement of the applied-for mark differed slightly from those

observed in the market did not, in itself, establish that the relevant public would perceive

the sign as an indicator of the commercial origin of the goods or services concerned.

The court further rejected the applicant’s complaint that the board had improperly

interpreted the ecological connotations of blue and green instead of assessing the overall

impression of the mark. It noted that the board had correctly evaluated the colours both

individually and in combination, and found no evidence that the colour pairing conveyed a

distinct commercial message.

Lastly, with regard to the applicant’s argument that the mere possibility of decorative use

should not justify refusal, the court affirmed that the board had based its decision on more

than decorative character and concluded that the mark lacked elements capable of

distinguishing it from others on the market.

Thus, the court found no error in the Board of Appeal’s assessment and rejected the

applicant’s claims, confirming that the mark lacked distinctive character under Article 7(1)

(b).

Breach of the principles of legal certainty, equal treatment and sound administration 

The court then proceeded with the examination of the applicant’s complaint that the Board

of Appeal had failed to conduct a thorough and reasoned analysis when rejecting the

application. The applicant claimed that the board had applied an overly strict standard

applicable only to single-colour marks, ignored supporting evidence (such as market

studies) and deviated from the EUIPO guidelines. It also alleged that the decision was

inconsistent with prior EUIPO decisions approving similar colour combination marks,



thereby violating the principles of legal certainty, equal treatment and sound

administration.

The court clarified that each trademark application must be assessed individually under

Regulation 2017/1001, based on its own facts and legal standards, and not on the

EUIPO’s previous decisions. While the EUIPO must consider past decisions to ensure

consistency, it is not bound by them, particularly if they were incorrect or not directly

comparable. In addition, the EUIPO guidelines are not legally binding interpretations of EU

law.

The court concluded that the Board of Appeal had based its decision on relevant case law,

factual findings and specific evidence (including an expert opinion and internet search),

and had properly assessed the applicant’s market studies, explaining their lack of

relevance. Therefore, the board’s refusal was properly justified under Article 7(1)(b).

In light of the foregoing, the General Court dismissed the appeal in its entirety.
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