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The EUIPO Board of Appeal had found that the mark had been put to genuine use for certain goods and services in

Classes 9 and 38

The court held that the evidence did not make it possible to establish that the mark was used to indicate the

commercial origin of the software application itself

The evidence did not prove that Baidu Europe independently broadcasted audiovisual content 

In Case T-140/24, the General Court has held that Dutch company Baidu Europe BV had failed to prove genuine use of its mark for

goods and services in Classes 9 and 38.

Background

In October 2006 Baidu Europe applied for the registration of the word mark BAIDU as an EU trademark to cover, among others:

“Computer software used for searching, collecting, indexing and organising information within individual work stations, PCs

or computer networks, computer software for creating indexes of information, websites or other information sources” in

Class 9.

“Telecommunications” in Class 38.

The mark was registered for the above-mentioned goods and services, among others.

In February 2021 Chinese company Xilin Gol League Xiyang Mutton Industry Co Ltd (‘the applicant’) filed an application to revoke

the mark under Article 58(1)(a) of Regulation 2017/1001. The EUIPO’s Cancellation Division partially upheld the application,

revoking the registration for the aforementioned goods in Class 9 and the services of “telecommunications, except for broadcasting
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of audiovisual content over the Internet”.

Baidu Europe appealed the partial revocation, specifically concerning the goods in Class 9 and the telecommunications services in

Class 38. The applicant, in turn, appealed the partial dismissal of its revocation request, targeting the remaining services in Class

38.

The EUIPO Board of Appeal:

rejected the applicant’s appeal;

partially upheld Baidu Europe’s appeal, overturning the revocation concerning the Class 9 goods;

rejected the remainder of Baidu Europe's appeal; and

confirmed the registration of the mark for the goods and services for which Baidu Europe had demonstrated genuine use –

namely, “computer software used for searching, collecting, indexing and organising information within individual work

stations, PCs or computer networks, computer software for creating indexes of information, websites, or other information

sources” in Class 9 and “telecommunications, namely broadcasting of audiovisual content over the Internet” in Class 38. 

Appeal to the General Court 

The applicant brought the matter to the General Court, arguing that the evidence submitted by Baidu Europe was insufficient to

prove genuine use of the contested mark in connection with the goods and services in question, and requesting that the court: 

annul the Board of Appeal’s decision as regards the aforementioned goods and services;

uphold its appeal before the EUIPO; and

dismiss Baidu Europe’s appeal before the EUIPO as regards the goods in Class 9. 

The applicant and the EUIPO focused on three key aspects: 

the name and trademark under which the software application was marketed;

the functionalities of that software; and

the provision of services falling under Class 35.

In evaluating the parties’ arguments concerning the evidence submitted by Baidu Europe, the General Court set out the following

considerations regarding the goods in Class 9.

Contrary to the Board of Appeal’s conclusions, the General Court found that, in the evidentiary material of Baidu Europe, the Baidu

software application (actually called ‘Baidu TV’) was not mentioned simply as such, but in several variations such as ‘Fashion

Television by Baidu TV’ and ‘Fashion One by Baidu TV’. In addition, pictures from the produced software application contained the

information that the channel ‘Fashion Television’ was “available on Baidu TV”. The court was therefore not convinced that the words

‘Baidu TV’ had been used to indicate the commercial origin of the company’s software application, whereas the terms ‘fashion

television’ (or ‘fashion one’) had been used to indicate the commercial origin of the audiovisual content belonging to a third party

(Fashion One Television). According to the court, the evidence showing the software application was vague and failed to clearly

identify the goods and services associated with the terms ‘Baidu TV’ and ‘fashion television’ (or ‘fashion one’). Moreover, the

evidence did not clarify whether the term ‘Baidu TV’ indicated the commercial origin of the software application (Class 9 goods), or

of other goods or services such as audiovisual content (Class 41) or telecommunications services (Class 38), or whether, in some

instances, ‘Baidu TV’ and ‘Baidu Europe BV’ merely referred to the company name. The court added that other evidence submitted

by Baidu Europe did not refer to a software application. 

As a result, the court concluded that Baidu Europe had not demonstrated genuine use of the contested mark in connection with the

goods at issue in Class 9. 

The court came to the same conclusion as regards the services in Class 38. According to the court, even when considered as a

whole, the evidence submitted by Baidu Europe did not meet the required legal standard to establish that it independently

broadcasted audiovisual content, because the material it produced contained some information referring in very general terms to

the operation of its software application and software technology and mentioned the existence of data storage on a database

located on Baidu Europe’s servers. Additionally, Baidu Europe’s argument that the ‘Fuel TV’ television channel benefited from

software development services and paid charges for the use of its data centre was not considered sufficient. Finally, the remaining

evidence submitted by Baidu Europe provided no information regarding the methods or technical means used to broadcast the

audiovisual content accessible through the software application.

The applicant had proposed an alternative classification, namely that the services in question constituted licensing services. The

court held that this was plausible and therefore sufficient to cast doubt on the conclusion that the contested mark was used for

audiovisual content broadcasting services. As a result, the court held that it had not been demonstrated to the required legal

standard that the fees invoiced by Baidu Europe to corporate clients related specifically to broadcasting services, rather than to

other services such as licensing.

Accordingly, the court held that Baidu Europe had failed to demonstrate genuine use of the contested mark for the relevant goods

and services. It therefore annulled the Board of Appeal’s decision insofar as it had rejected the applicant’s appeal, had partially

upheld Baidu Europe’s appeal, and had allowed the mark to remain registered for the goods and services in question. Finally, the



court annulled the Cancellation Division’s decision dismissing the revocation application concerning the Class 38 services, and also

dismissed Baidu Europe’s appeal with respect to the Class 9 goods.
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